HEADQUAHTEES EIGHTH ARMY 
United States Array 
Offioe of the - Staff Judge Advocate 


, ’ ‘ Yokohama, Japan 

\ 17 February 1949 

UNITED STATES OF AMERICA VS KIYOZO FUKUNAGA 
■ Review of the Staff Judge Adv ocate 

'1, The attached record of trial of Kiyozo Fulcunaga at Yokohama, 
Japan, from 5 April 1948 to 16 April 1948, by a Military Commission ap¬ 
pointed by Paragraph 1, Special Orders Humber 71, Headquarters Eighth 
Army, United States Army, dated 27 March 1948, having been referred to 
the Staff Judge‘Advocate, this review thereof is submitted to the Com¬ 
manding General, 

P ersonal Data Concerning Accused 


NAME: Kiyozo Fukunaga 
AGE: . Thirty-eight (38) 

RESIDENCE: Shiga-lcen, Nagahama-machi 
Shinjo Baba-machi, No. 73 
MARITAL STATUS: Married 
RELATIVES: Wife and four children, 

1 sister 

EDUCATION: 11 years schooling 
VOCATION: Farmer 

MILITARY CAREER: Japanese Imperial 
Army, seventeen years. High¬ 
est rank attained, 1st lieuten¬ 
ant. 


DATE OF CONFINEMENT: 28 Jan 1948 
DATE OF ARRAIGNMENT: .5 April 1948 

PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 5 April 1948 to 
16 April 1948 

DATE OF SENTENCE: 16 April 1948 
SENTENCE: CHL for life" 

CLEMENCY RECOMMENDED BY COMMISSION: 
No 



2, Synopsis of Charge, Pleas, Findings, Legal Sufficiency and 
Sentence: . . 

Legally 

Charge and Specification: Pleas Findings Sustained 

Charge:- Aocused at the times and ,'NG ’ G Yes 

places set forth in the specifica¬ 
tions hereto attached, and during a 
time of war between the United States 
of America, its Allies and Dependen¬ 
cies, and Japan, did violate the Laws 
and Customs of YiTar, 



Sp 1: That on or al^out 13 August 
1942, at or near Pikit, Mindanao, 
Philippine Islands, the accused, 

Kiydzo Fukunaga, did unlawfully dis¬ 
regard and fail to discharge his 
duty as Commanding Officer of the 
Independent Garrison Fukunaga Company 
to control and restrain members of his 
command and persons-under his super¬ 
vision and control,by'permitting them 
to beat, torture, and kill two cath¬ 
olic priests. Fathers Lee Poirier and 
Omer LeBlanc, both being non-combat¬ 
ant' Canadian citizens. * * 


NG 


Yes 
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5 '4 Summary qf the Evidence: 


a i - For -the Prosecution: 


As to the Charge and Specifications : 

, The apqused, Kiyozo Fulcunaga, was a lieutenant in the Imperial 
Japanese Army apd' Commanding Officer of the Independent Garrison Fukux|aga £d, 
at Pikit, Mindaix^p, Philippine Islands, from May 1942 until September I§|£ •' 
(R 151, Ex p]} a Sis headquarters was in a two story house known as th| 1 • 
Caballerp house* The oompany. offices and an orderly room where several 
E,M. slept weve downstairs and <the> officer living quarters were upstairf, 

The Caballero house was but a short distance from the village church (Ex- 1 4)* 


Second Lieutenant Yasuji Mikami, the platoon loader under the com¬ 
mand (?f the aroused at Pikit* Mindanao, testified as follqws: That on d$ 
ab#t 1? 1945, he saw. two Caucasian priests being interrogated by' 

Warrant Officeg^ |Jishikawa and Miura in the orderly room of- the Company 
Headquarters and that duringthe interrogation Warrant Officer Nishikavm 
was hitting the priests.with a st|ck, !fhe witness protested this treat¬ 
ment and was rudely pushed aside,? He thereupon went upstairs and told ho¬ 
cused, who was in command, of the events that were taking place (R 33), 

Hp remained there’for a few minutes and roceived the impression that t^S 
accused v/as going downstairs for the purpose of stopping the- beamings. The 
presence of the two priests at the .time and place specified was also 
tasted, to by witness Hibeto Ono (R 74), The statement by Nemesio Garoia, 
Pikit,,Cataboto, describes the arrival of the- priests and the fact that - 
they were taken to the Caballero house. He further describes cries which 
could only have’come-from, the priests, A truck departed from in.front of 
the Caballero, house shortly thereafter, and the next morning a Japanese •' 
soldier came tp the church where Garcia was and took away the priests' 
luggage, 11® never saw the priests again (Ex 4), Witness Besanoz stated 
that the Japanese shouted in suoh a manner that the cries of the,-.priests 
were drowned (Ex S). 


; Other witnesses identified Father LeBlanc from a photograph and also 

heard their cries in tho Caballero, house which lasted for a period of ap¬ 
proximately twp hours before t.ho truck departed. The next morning the wit¬ 
ness was.giyen some, of the .priests* clothing (Ex 5 and 7), A body which 
was : evidently that of, ono of tho priests was found floating in a noarby 
river,- There were no other white men in the vicinity (Ex 6 ), 


There are three signed statements by the accused in the record 
(Ex 11, 12 wad 13), ..The accused states that ho made no examination of tho 
priests to determine, the extent of their injury or to offer them aid in 
any mariner at,-the time of intervening and stopping tho beatings (Ex 13), 

,' b, Fotf the Defense 

:• The accused, after a full explanation of his rights, elected to 
take thp s tand and testified in his own behalf (R 149), He is married 
and has four Children. . He is a graduate of the Hagahama Agricultural 
School, He testified under oath that he first saw the two priests at Mid- 
sayap and that he took them from thore to Pikit for further transportation 
to Cataboto, that upon arriving at Pikit he left tho two priests -ext the 
church 1 for tho p(ir|3oso of resting and went about his business. 

That'"evening the accused attended a party with some of tho men and 
officers o$ his command, at the home of a Filipino doctor. Upon returning 
baok to.his headquarters, ho,’immediately.went to bed. Some time later, he 
was awakened by screams ana went downstairs to investigate, lie immediately 
stopped Warrant (JfUlcers IJishikawa and Miura from boating the priests and 
instructsd. thorn td roturn the priests to the ohuroh. He went baok to bed. 
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and as there was .no' more noise he thought nothing more of the incident un¬ 
til he was told in the morning that tho priests had boon killed.. He did - " 
not make a report of the. incident for the reason that an opportunity to do 
so did not present itself. Shortly after the incident,, the accused urns 
severely wounded, hospitalized and returned to Japan ,(R 150)._ 

The statements of the accused are corroborated by witnesses -Maeicawa 
(R 125) and Takenaka (R 144). 

Tne witness Maeicawa testified on the stand that when the accused 
ordered tne oeating to stop, that the pa.rty then left with the priosts. and 
returned in an hour' s time without them (R 127). The witness was told that 
one bodies wore Duried (R 128). At this time the accused was upstairs 
(R 131), The witness Kimura testified that he heard from someone that the 
priests were killed the previous night (H 140), Witness Takonaka averred 
that ho heard the accused ordering Warrant Officer Miura in a' high pitched 
voice saying, "Stop it" (R 145). The witness says, "I was relieved that he 
made them stop it." 

4, Opin ion 

At the conclusion of the prosocution case tho defense moved for a 
finding ox not guilty. The arguments in support of the motion were based 
upon the theory that tho prosocution had failed to prove beyond a reasonable 
doubc 'chat tne accused was guilty of the matters set forth in the specifica¬ 
tions. The defense, takes tho position that tho prosecution failed to prove 
that tho commission had jurisdiction of tho offenses by not offering posi¬ 
tive proof of the citizenship of tho alleged victims. It further maintains 
that the' prosecution failed to provo corpus delicti. The same points are 
again raisod in the brief filed in support of defense's motion to sot aside 
the findings of the commission. The motion for a finding of not guilty was 
properly denied. 

The Judge Advocate in an addendum in the case of United States vs' 
Hiohizawa (Case Ho. 46) stated: 

"In general it should be remarked that strict plead¬ 
ing is not a requisite in War Crimes Trials. It is enough 
if the charges are sufficiently clear so that a reasonable 
person oan comprehend their essence and prepare a defense, 
and so that adjudication will bar future prosecution for 
the came offenses. Hearsay may be admissible under tho 
rules if it has probative value to a reasonable person." 

Tho facts material to tho incident in question are not in serious 
dispute, and largo portions of the testimony of the accused arc amply cor¬ 
roborated by the witnesses who appear for both the prosecution and tho de¬ 
fense. This is true also of tho statements introduced. The one exception 
to this being the length of time the accused took to stop tho boatings after 
being notified or upon his hearing the screams of the priests. There is 
evidence that thes^ beatings went on for a period of Wo hours (Ex 5). 

Other evidence shows that the boatings occux-rcd for only o. few minutos be¬ 
fore they Were stopped by tho accused (E 153), The accused does not know if 
the killings in question were ever actually reported at his Battalion Head¬ 
quarters or not (R 155). • 

The evidence of all witnesses, both for tho prosecution said defense, 
points to tho fact that prior to the beatings tho officers and men, includ¬ 
ing tho accused, had attended a party whore much drinking had taken place. 
That tho accused was upstairs at tho time the incident took place and upon 
either being notified or hearing the sex-earns of the priests immediately went 
downstairs and put a stop to" the beatings, Tho record indicates that the 
accused was either, intoxicated or was. so exhausted that he did not respond 
immediately upon hearing’ t3qc criej^ of the priests. The evidence does show, 
however, that the accused was responsible fox’ tho priests and fox' their care' 
and we If are, By" failing to so cai-e for and protect 






"The company commandant has tho duty to .protect pris¬ 
oners, and by use of diligence piust dotennino that they aro ' ' 

not being mistreated. If ho knows, or by negligence does 
not, ho had committed an offonso." (Case 7S Kaneko). 

There is much to support a finding that tho accused was criminal¬ 
ly negligent in his failure to further protect tho priosts from the too 
warrant officers at tho timo of stopping the beatings. 

In this case, tho priests wore non-combatants but tho^i? Japanese had' 
ordered all missionaries picked up and returned to Cataboto. By so doing 
they placed the priests in a relative position to that of a prisoner of war. 

. Tho record is legally sufficient to support tho findings of guilty 
by tho commission} it was constituted by proper authority, had jurisdiction 
over tho accused, and of the offense alleged. Tho accused was' duly warned 
of his rights; ho had a fair trial and was excellently defended. Tho com¬ 
mission committed no error which injuriously affected the substantial rights 
of the accused. Thore was no evidence that the accuso'd was insane at the 
timo of doing tho alleged act or at the timo of trial. 

5. Roc ommendations 

It is considered that the sentence of life imprisonment was 
excessive and unreasonable.. Mitigating circumstances exist which justify 
a drastic reduction in sentence. The guilt of tho accused lies largoly in 
an act of omission rather than commission. Command responsibility existed; 
however,, it is believed that tho accused exorcised this responsibility up 
to the point of not placing tho priosts under guard for the sake of their 
own protection from the too warrant officers. Ho direct evidence is given 
that tho accused ordered or had knowledge of the boatings until such time as 
ho placed a stop to them. 

Therefore, ,it is considered that the sentence of confinement at. 
hard labor for the. term of the natural' life of tho e.ccusod bo reduced to a 
term of confinement at hard labor for a period of throe (3)' years’. As the 
accused was confined for loss than throe (3) months prior to trial, it is not 
recommended that any portion of tho sentence bo remitted. 

6, Action 

A form of action designated to carry those recommendations into 
effect is attached hereto. 


WILLIAM A. WATSON 
Major CAY 

Judge Advocate Section 


(p'4 of 5', Fukumaga Case ,'-297) 

■/~) , V > 


PURL: https://www.legal-tools.qrg/doc/746fl4/ 





The following evidence is highlighted in the record of trial: 

The house in which accused was sleeping on the second floor while'two 'of 
his Warrant Officers were brutally beating two priests on the first floor ap¬ 
pears to be a rather small edifioe, 30 feet by I 4.5 feet, and of the flimsy con¬ 
struction with the open windows peculiar to buildings in the tropical Philippine 
Islands* After at least 30 minutes (Lt Mikami says an hour and a half) of beat¬ 
ing of the prisoners by the warrant officers, accompanied by the screams of pain, 
sleep by the accused was impossible. His rest was further disturbed by the fact 
that his junior officer Mikami entered his room and protested that one warrant 
officer said he was killing the priests because they were spies. Further sleep 
therefore being impos'sible, he descended the stairs and viewed the carnage at 
first hand. The two drunken warrant officers were ferociously belaying the vic¬ 
tims with a chair or a club. One of the priests had blood on his face and the 
scene was such that the accused screamed ’’stop it”. Around the fringes stood 
others of his men. He informed the drunken malefactors that the priests were 
not spies. His principal refrain was to take them out of the building. He then 
retired without more ado and resumed his interrupted slumber. The next morning 
he was advised that the warrant officers had taken out the priests, continued 
the beating, terminating it at the death of the victims. He evinced surnris e 
at this, called in the warrant officers and told each of-them that he should not 
have done it. He did not determine where the graves were or pursue the matter 
further in any respect at all. 

He had the custody of these two noncombatant Canadian priests (p 7,'Ex¬ 
hibit 12). He was their guardian and responsible for_their safety. It is ap¬ 
parent from his actions that he had only one concern in the matter and that was 
that the beatings or killings not be carried on at a place where the screams of 
the dying men would interrupt his slumber. His nonchalance upon discovery that 
the expected had happened points, indeed, to concurrence in the actions of his 
drunken subordinates. Evenwithout.it, his actions in callously leaving the 
victims with two drunken and ferocious soldiers, one of whom had announced his 
intentions to kill the priest and who were actively demonstrating their.desires 
in tne face of an order by their senior officer to discontinue,. constitutes such 
aggravated culpable negligence as to justify a maximum sentence. The actual re¬ 
sult was the one which a reasonable persojh would anticipate would directly re¬ 
sult from abandoning the victims to the further desires of two such patently 
murderous characters as the warrant officers. His concealment of the facts af¬ 
ter the war and attempt at first to shift the responsibility to Mikami by state¬ 
ments which he later admitted were false, further evidences his own conscious¬ 
ness of guilt. His failure to make any mention of these murders to his super¬ 
iors fits into the picture. The sentence of life imprisonment Is fully justi¬ 
fied and should be approved. 

An alternate proposed action to implement this recommendation is attached. 


* 

ALLAH R. BRDWHE ' 
lit Col JAGC 
Army Judge Advocate 

SB 
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